
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA

WESTERN DIVISION

)
ChemSol, LLC and Iowa Drying & )
Processing, LLC, ) Case No. ______________

)
Plaintiffs, )

)
vs. ) COMPLAINT

)
The City of Sibley, Iowa, )

) JURY TRIAL DEMANDED
Defendant. )

)

Plaintiffs ChemSol, LLC (“ChemSol”) and Iowa Drying & Processing, LLC

(“IDP”), for their Complaint against The City of Sibley, Iowa (“Sibley” or the “City”),

state and allege as follows:

NATURE OF THE ACTION

1. This is an action under 42 U.S.C. § 1983 for declaratory and injunctive

relief to prevent enforcement of the Sibley City Code Section 4-3-1 (“Odor Ordinance”),

as well as state law remedies for monetary damages.

2. The Odor Ordinance imposes regulatory burdens and administrative

sanctions on property owners in Sibley without prescribing any objective odor

verification standards to determine whether a violation has occurred. Violation of the

Odor Ordinance depends on the vagaries of human responses to smells and provides no

objective guide to law enforcement personnel, prosecutors, judges, or any trier of fact as
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to the standards to be applied in determining whether a violation has occurred. The Odor

Ordinance is unconstitutionally vague and enforcement violates Plaintiffs’ due process

rights under the United States Constitution.

3. Because of the complete lack of any objective odor verification standards

to determine whether a violation has occurred, Sibley has arbitrarily enforced the Odor

Ordinance against Plaintiffs claiming a “zero tolerance” against Plaintiffs when it comes

to odor in Sibley, no matter the true source of the odor and even when Plaintiffs were not

operating. Sibley’s arbitrary enforcement of the Odor Ordinance against Plaintiffs is so

onerous that it has crippled Plaintiffs’ ability to operate the facility, and is tantamount to a

direct appropriation or ouster and is compensable under the United States and Iowa

Constitutions. In addition to its selective enforcement of its Odor Ordinance (IDP has

been advised that the City has only enforced the Ordinance against IDP and no one else)

the City has taken active steps to interfere with IDP’s operations including unannounced

daily inspections of the facility, and the making of public and private comments about

IDP to hinder operations and potential sale of the plant.

JURISDICTION AND VENUE

4. This is a civil action seeking monetary damages and injunctive relief

arising under the Constitution and laws of the United States, including 42 U.S.C. § 1983

and 28 U.S.C. § 2201 as well as the Iowa Constitution and Iowa state law.

5. This Court has subject matter jurisdiction over this action pursuant to 28

U.S.C. §§ 1331 and 1332. The amount in controversy exceeds $75,000.

6. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b).
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THE PARTIES

7. Plaintiff ChemSol is a Minnesota limited liability company that owned a

drying facility located at 1020 – 4th Avenue, Sibley Iowa (the “Facility”) from

November, 2012, until transferring it to IDP in April, 2017. All of ChemSol’s members

are residents of the State of Minnesota.

8. Plaintiff IDP is a Minnesota limited liability company that operated the

Facility under a Business Premises Lease with ChemSol. In April, 2017, IDP acquired

the Facility from ChemSol pursuant to a warranty deed. All of IDP’s members are

residents of Minnesota.

9. Defendant Sibley is an Iowa municipal corporation located in Osceola

County, Iowa.

GENERAL ALLEGATIONS

10. In November, 2012, ChemSol acquired the Facility from Associated Milk

Producers which had owned and operated the Facility for years.

11. Prior to acquiring the Facility, ChemSol and IDP informed Sibley of its

intended operation in great detail. Indeed, the process was a matter of public record.

12. With full knowledge of Plaintiffs’ intended use of the Facility, Sibley

encouraged Plaintiffs to invest the millions of dollars necessary to acquire and convert

the Facility to their intended use. Prior to ChemSol’s acquisition of the Facility, which is

located in the heart of Sibley, it stood vacant for approximately three years.
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13. Thereafter, and based upon the representations of Sibley, and some

financial assistance from the Iowa Economic Development Authority, ChemSol acquired

the Facility and Plaintiffs invested millions of dollars in the Facility.

14. Soon thereafter, IDP began operating the Facility consistent with its

previous representations about the types of products that would be dried, the hours of

operation, and the drying methods.

15. After years of operation within the parameters of its intended use, Sibley

began issuing Plaintiffs citations for violating its Odor Ordinance. Citations were issued

on days when IDP was not operating, on days when Sibley was burning refuse, on days

when it was raining (when odor is typically minimized), and on days when the City

Attorney conceded that no odor could be detected.

16. About the time that Sibley began issuing Plaintiffs citations, Sibley

amended its Odor Ordinance to increase the amount of the fine.

17. On February 23, 2016, Jerry Johnson, the Mayor of Sibley issued a Notice

of Abatement (“Notice) to IDP and Chemsol. The Notice referred to Sibley City Code

section 4-3-3 providing in pertinent part:

4-3-3 Nuisances Enumerated: The following are declared to be nuisances:

A. Offensive Smells. The erecting, continuing or using of any building
or other place for the exercise of any trade, employment of manufacture
which, by occasioning noxious exhalations, offensive smells or other
annoyances, become injurious and dangerous to the health, comfort or
property of individuals or the public.

(See Odor Ordinance, Ex. A). The Notice also stated: “The City has determined that the

use of your property is deemed a nuisance under the City Ordinance and may be abated
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pursuant to City Ordinance section 4-3-4.” In addition, the Notice stated: “The nuisance

consists of the continuous emissions form (sic) from the property owned and operated by

Chemsol and Iowa Drying and Processing that are deemed noxious exhalations and

offensive smells that are injurious and dangerous to the health, comfort or property of

individuals or the public.” The Notice also addressed abatement, stating:

3. Acts Necessary to Abate Nuisance: The acts necessary to abate the
nuisance are the closing of the Iowa Drying and Processing facility located
in Sibley, Iowa or the installation of necessary equipment and procedures
that are verifiable and approved by an independent engineer to be selected
by the City of Sibley and paid for by Iowa Drying and Processing and/or
ChemSol that will provide the City of Sibley with full assurance that the
nuisance will not continue upon further operation of the Iowa Drying and
Processing facility located in Sibley, Iowa.

(Ex. B).

18. IDP timely requested a hearing before the City Council.

19. On March 22, 2016, counsel for Sibley sent (by e-mail) copies of 144

questionnaires that counsel for the City stated were “received from individuals in our

community with respect to the odor issue that we are dealing with and how it affects their

lives.”

20. On March 28, 2016, the City Council conducted a hearing on the

Abatement Notice. The City Council heard arguments and testimony at the hearing, at

which counsel for Plaintiffs and IDP’s Chief Financial Officer appeared. Over the

hearsay objection of the counsel for Plaintiffs, the City Council received into evidence

copies of the 144 questionnaires.
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21. Illustrating how subjective the City Ordinance is, a Deputy Sheriff testified

at the hearing before the City Council that if he received enough complaints, he would

drive to the Facility and “sniff” the air. If he thought the odor was offensive to him, he

would issue a citation.

22. On March 31, 2016, the City Council issued the Abatement Decision which

summarized the March 28 hearing and the submissions and evidence presented and then

set out the City Council’s “Findings” and “Preliminary Order.” (Ex. C).

23. In the Abatement Decision, the City Council made findings based on the

questionnaires that emissions from the IDP Facility “constitute a nuisance,” stating:

“Persons employed at the hospital and the school are among the respondents to the

questionnaires [introduced into evidence at the abatement hearing], showing that many

people in the community have been repeatedly and adversely affected over many

months.”

24. In the Preliminary Order of the Abatement Decision, the City Council

ordered Plaintiffs, on or before April 11, 2016, to “deposit into an escrow account to be

held by the City of Sibley in the amount of $50,000.00 . . . to retain and pay an engineer

of the City’s choosing to study the plant’s operations and make recommendation and be

used reasonably to abate any future nuisances.” In the Preliminary Order of the

Abatement Decision, the City Council also ordered Plaintiffs’ to “permit the retained

engineer, upon his or her request, to conduct and record interviews of employees, conduct

testing, take samples, install monitoring equipment, inspect and photograph the facility,

have access to and the right to copy records of the product that is processed by the
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facility, the amounts of the products processed by the facility, and dates any and all such

products were processed by the facility since it started operation, and to do any other

procedures that in the judgment of the engineer are reasonable and necessary to the task.”

The Abatement Decision also set a City Council meeting on May 9, 2016, where the City

Council “will consider such further actions” to attempt to enforce its Abatement

Decision.

25. Given an opportunity to provide additional context for the specific violation

in the Notice, the City instead chose to use the same language used in the City Ordinance:

“noxious inhalations and offensive smells that are injurious and dangerous to the health,

comfort, or property of individuals or the public.” Where a notice of abatement can

repeat boilerplate language from the allegedly violated ordinance, there is no constraint

on the City’s discretion.

26. Such vagueness is particularly objectionable in this instance where

objective standards for odor emissions are readily available and can and should be

applied to abatement notices based on offensive smells.

27. For example, in sharp contrast to the Odor Ordinance, the State of Missouri

has a measurable standard for odor emissions in its state regulations, providing in

pertinent part:

No person may cause, permit, or allow the emission of odorous matter in
concentrations and frequencies or for durations that odor can be perceived
when one (1) volume of odorous air is diluted with seven (7) volumes of
odor-free air for two (2) separate trials not less than fifteen (15) minutes
apart within the period of one (1) hour. This odor evaluation shall be taken
at a location outside of the installation’s property boundary.
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10 CSR 10-6.165(3). And the State of Missouri then dictates in its regulations the

scientific methodology for conducting the odor evaluations and determining the

concentrations that constitute violations of the standard, providing:

(5) Test Methods. Measurements shall be made with a Nasal Ranger as
manufactured by St. Croix Sensory, Inc. or by a similar instrument or
technique that will give substantially similar results, or as approved by the
[Missouri Department of Natural Resources].

10 CSR 10-6.165(5).

28. These measurable odor standards and the methodologies for determining

compliance with such standards are not a new development. In 2005, the Air Quality

Bureau of the Iowa Department of Natural Resources (“Iowa DNR”) commissioned “A

Review of the Science and Technology of Odor Measurement.” That scientific review

revealed—more than ten years ago—that “[s]tandardized measurement of odors from

municipal, industrial and commercial facilities is typically required” for purposes relating

to odor complaint investigations and odor mitigation measures. Multiple measures are

available to determine odor concentration, intensity, and persistence. And relying on that

review of the science, Iowa DNR then conducted a field study of odor emissions from

animal feeding operations. The “Results of the Iowa DNR Animal Feeding Operations

Odor Study,” dated January 2006, states that the study used a 7:1 threshold as the

“definition of an odor exceedance” for the purposes of the study. In the same report of its

study, Iowa DNR recognized that such a standard is similar to the State of Wyoming

standard; and the same 7:1 threshold is also used in the State of Missouri standard
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discussed above. And other Iowa municipalities have found that such measurable data

“gives [them] the science-based values that citizens’ subjective complaints have not.”

29. On April 19, 2016, Sibley filed a Petition for Injunction with the Iowa

District Court for Osceola County seeking the enforcement of the relief granted in the

Preliminary Order of the Abatement Decision. On April 29, 2016, ChemSol and IDP

filed a Certiorari Petition with the same court seeking a de novo review of the Abatement

Decision. On June 27, 2017, both actions were dismissed without prejudice pursuant to a

stipulation between the parties.

30. With the overwhelming costs incurred by Plaintiffs in defense of the

aggressive tactics taken by Sibley against Plaintiffs, IDP has been forced to dramatically

change the products is dries at the Facility; products that are far less profitable and far

less available. This has resulted in significant layoffs at the Facility.

31. Despite the decrease in revenues, Plaintiffs’ fixed and variable costs to keep

the Facility open remain largely unchanged.

32. As a direct result of the actions taken by Sibley, the Facility now runs at a

deficit. Since acquiring the Facility, revenues steadily grew each year until early 2016

when the City began its aggressive tactics. Revenues in 2016 were approximately 45%

less than the previous year, and revenues in 2017 were approximately 68% less than

revenues in 2015.

33. Plaintiffs have made efforts to sell the Facility but those efforts have been

hampered, in large part, due to the actions taken by Sibley against Plaintiffs. “Soft”
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offers to buy the Facility have been at a fraction of what Plaintiff has invested in

acquiring and converting the Facility.

34. The arbitrary nature of Sibley’s actions against Plaintiffs are readily

apparent. For example, on July 19, 2017, Plaintiffs received a citation for violating the

Odor Ordinance because of a “burning smell.” Plaintiffs assured the Deputy Sheriff that

the odor was not coming from the Facility but had to be coming from someone out of

town burning materials. The Deputy advised Plaintiffs, in effect, “well, I smell

something” and issued the citation. Sibley refused IDP’s request to drive through the

City to determine the true source of the odor.

35. Another example is the issuance of a citation after the Facility had sat

dormant for several days and any odor was gone within an hour after starting the driers.

At the time the City issued the citation, no odor could be detected.

36. Upon information from the City, IDP is the only person to receive a citation

under the Odor Ordinance despite the presence of other odor producing enterprises in the

community including a hog confinement operation within Sibley.

37. The City has actively advised potential buyers of the IDP Facility that the

City would “do anything” to get IDP out of Sibley and has otherwise leveled a barrage of

negative comments about IDP at the potential buyer. After meeting with the City, the

potential buyer was no longer interested in purchasing the Facility.

38. For a period of time, the City instructed its employees to inspect the

Facility without notice and without advising management of the City’s presence. City

employees were discovered in parts of the Facility wholly unrelated to the stated purpose
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of the inspection. In the years prior, the City had never sent its employees to IDP’s

facility on anything but a monthly basis.

39. For example, for the month of June, starting June 21, 2016, City employees

inspected the Facility’s “water meter” five times. In the month of July 2016, City

employees inspected the Facility’s water meter 14 times. In August 2016, City

employees inspected the Facility’s water meter 18 times (including twice on August 10).

40. Additionally, the City disclosed Plaintiffs’ confidential information to the

press which was subsequently published.

COUNT I
VIOLATION OF DUE PROCESS

(42 U.S.C. § 1983)

41. Plaintiffs incorporate herein by reference each and every averment

contained in paragraphs 1 through 40 herein.

42. Under the Fourteenth Amendment of the United States Constitution, no

person can be deprived of life, liberty, or property without due process of law.

43. A due process violation occurs if an ordinance fails to provide notice that

would enable persons of ordinary intelligence to understand what conduct is prohibited.

In addition, due process violations are implicated if an ordinance authorizes arbitrary or

discriminatory enforcement.

44. The Odor Ordinance implicates both due process concerns and, therefore,

violates the Procedural Due Process Clause of the Fourteenth Amendment of the United

States Constitution.
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45. The Odor Ordinance fails to prescribe a standard to property owners

notifying them of what is required to avoid violation under the Odor Ordinance. Instead,

the Odor Ordinance makes creating “noxious exhalations, offensive smells or other

annoyances” unlawful, which is inherently dependent on the subjective vagaries of the

olfactory sensitivities of Sibley law enforcement and the public.

46. The Odor Ordinance fails to provide any standards for those tasked with

enforcement to apply the Odor Ordinance in a non-arbitrary or discriminatory manner.

No objective standards are provided in the Odor Ordinance for how to determine that the

law has been violated. The ordinance leaves such a determination solely to the subjective

vagaries of Sibley’s law enforcement and City Administrator and, as such, encourages

arbitrary and discriminatory administration.

47. The Odor Ordinance, in failing to notify property owners regarding

necessary compliance requirements and failing to provide clear enforcement guidance, is

therefore void for vagueness under the Fourteenth Amendment of the United States

Constitution.

48. The Odor Ordinance also violates the Procedural Due Process Clause by

prescribing arbitrary and capricious procedures for the deprivation of property rights.

49. Plaintiffs possess a protected property interest in the Facility and the

operations located in Sibley, and have property rights to use the Facility as they see fit,

subject to the proper exercise of state and local police powers.

50. In issuing dozens of citations, an Abatement Decision, directing City

employees to randomly inspect the Facility, and forcing IDP to restrict the products
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which can be processed, Sibley relies on an arbitrary, capricious, and irrational method of

enforcing the Odor Ordinance, thereby failing to provide Plaintiffs a non-arbitrary means

to comply with the Odor Ordinance.

51. Because Sibley has employed and relied on an arbitrary, capricious, and

irrational standard in determining whether Plaintiffs have violated the Odor Ordinance,

Sibley has violated Plaintiffs’ procedural due process rights.

COUNT II
INVERSE CONDEMNATION

52. Plaintiffs incorporate herein by reference each and every averment

contained in paragraphs 1 through 40 herein.

53. Inverse condemnation is a cause of action against a governmental defendant

to recover the value of property which has been taken by the governmental defendant,

even though no formal exercise of the power of eminent domain has been attempted by

the taking agency.

54. Sibley’s enactment of, and arbitrary, capricious, and irrational method of

enforcing the Odor Ordinance constitutes an unconstitutional taking of private property

for public use without just compensation under the Fifth and Fourteenth Amendments to

the United States Constitution and article 1, section 18 of the Iowa Constitution.

55. The Fifth Amendment to the United States Constitution provides that “[n]o

person shall be . . . deprived of life, liberty, or property, without due process of law; nor

shall private property be taken for public use, without just compensation.” The
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Fourteenth Amendment to the United States Constitution prohibits a state from

“depriv[ing] any person of life, liberty, or property, without due process of law.”

56. Article 1, section 9 of the Iowa Constitution provides, in part, that “no

person shall be deprived of life, liberty, or property, without due process of law.”

57. Article 1, section 18 of the Iowa Constitution provides that “[p]rivate

property shall not be taken for public use without just compensation first being made, or

secured to be made to the owner thereof, as soon as the damages shall be assessed by a

jury . . . .”

58. Sibley’s enactment of, and arbitrary, capricious, and irrational method of

enforcing the Odor Ordinance is so onerous that its effect is tantamount to a direct

appropriation or ouster and is compensable under the United States and Iowa

Constitutions.

59. As a direct result of the actions taken by Sibley, Plaintiffs have incurred,

and continue to incur damages in excess of $3,500,000.

COUNT III
TORTOUS INTERFERENCE WITH EXPECTED BUSINESS ADVANTAGE

60. Plaintiffs incorporate herein by reference each and every averment

contained in paragraphs 1 through 40 herein.

61. At all times relevant herein, the City was aware of IDP’s intended and

actual operations. Furthermore, the City was aware of IDP’s attempts to sell its facility.
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62. The City intentionally and improperly interfered with IDP’s operations and

efforts to sell the facility as set forth above.

63. The interference caused by the City to limit IDP’s operations both in

product and scope has negatively impacted IDP’s ability to perform its operations as

intended by IDP and represented to the City.

64. As a result of this intentional interference by the City, IDP has suffered,

and will continue to suffer, damages in excess of $2,000,000.

WHEREFORE, Plaintiffs pray for judgment against Defendant, the City of

Sibley, Iowa, as follows:

1. For damages in such amount as may be found, or otherwise permitted by

law.

2. A declaratory judgment that the City of Sibley’s Code Section 4-3-1 is

unconstitutionally void for vagueness.

3. An order that the City of Sibley’s enforcement methods violates Plaintiffs’

due process rights.

4. For prejudgment interest according to law.

5. For Plaintiffs’ attorneys’ fees, costs, and disbursements in this action.

6. For such other and further relief as the Court may deem just and reasonable.

DEMAND FOR JURY TRIAL

Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Plaintiffs hereby

demand a jury trial on all issues so triable.

Dated this 16th day of February, 2018.
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By: /s/ Todd W. Weidemann______________
Todd W. Weidemann, #14517
WOODS & AITKEN LLP
10250 Regency Circle, Suite 350
Omaha, NE 68114
Telephone (402) 898-7400
Facsimile (402) 898-7401
TWeidemann@woodsaitken.com

Scott R. Carlson, pro hac vice pending
SRCARLSONLAW LLC
2700 W. 59th Street
Minneapolis, MN 55410
(612) 207-0120
scott@srcarlsonlaw.com

ATTORNEYS FOR PLAINTIFFS
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